N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | OMA
VESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,

Plaintiff, No. 01- CR-4086
VS. ORDER
DANI EL McMAHON DI CKERSON,

Def endant .
| . | NTRODUCTI ON

This matter is before the Court on the, “Report And
Recommendati on On Motion To Suppress” (Docket No. 29) issued by
the Magi strate Judge. This relates to evidence seized from
Daniel MMhon Dickerson at the tinme of his arrest and
t hereafter on August 2, 2001

In the Magi strate Judge’s anal ysis, begi nning on page 10 of
his Report and Recomendation, he finds that the encounter in
question here was not a “traffic stop” concluding that D ckerson
had al ready voluntarily stopped and parked his vehicle and had
existed the vehicle by the tine the officers interacted with
him The Magi strate Judge further concluded that the officers’
observance of D ckerson nmaking an inproper turn was enough to
allow Oficer Queen to at |east ask D ckerson a few questions,

citing, Terry v. CGhio, 392 U.S. 1, 88 S.Ct. 1868, 20 L. Ed. 2d




889 (1968). The Magi strate Judge’s anal ysis goes on to say that
once Di ckerson had said that he had consuned a coupl e of beers,
the officers were justified in conducting field sobriety tests
to determne whether there was probable cause to arrest
D ckerson for driving while intoxicated, citing, State v.

Stevens, 394 N W2d 388, 391 (lowa 1986); and, United States v.

Al legree, 175 F.3d 648, 650 (8th Cr. 1999). |In the Stevens
case, the lowa Suprene Court hel d:

To justify an investigatory stop, the
officer nust have reasonable cause to
believe a crime may have occurred . . . The
t est of reasonabl e cause for an
investigatory stop is not the officer’s
subj ective theory, but whether “articul able
objective facts were available to the
officer to justify the stop.” . . . If the
State does not establish such facts, the
evi dence sei zed as a result of the stop nust
be suppressed.

State v. Stevens, 394 N.W2d at 391.

In Stevens, the District Court had partially sustained a
Motion to Suppress, but the lowa Suprene Court reversed that
ruling stating that the required probable cause needed before
ordering a driver to preform sobriety tests had, under the
ci rcunstances of Stevens, been satisfied.

In Allegree, the Eighth CGrcuit Court of Appeals held that
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following aninitial, valid traffic stop to i nspect the vehicles
potentially inproper headlights, a deputy sheriff’s further
fifteen mnute detention and questioning of the defendant was
reasonabl e. These cases were cited by the Magistrate Judge to
show that in lowa and in the Eighth Grcuit, there is |aw that
woul d allow the town officer, M. Queen, to stop the defendant,
as he wal ked away from his car, and to ask him a nunber of
guest i ons.

The Magi strate Judge stated, as nentioned, that he felt that

this was a Terry stop. In the case of United States v. Donald

H._Jones, 269 F.3d 919 (8th Cr. 2001), there is an extensive
di scussion of Terry stops as follows:

The principles of Terry provide that once
Trooper DeWtt |awfully stopped Jones he was

entitled to conduct an investigation
"reasonably related in scope to the
ci rcunst ances whi ch justified t he
interference in the first place." Terry,
392 U S at 20, 88 S C. 1868. . . "The

scope of the detention nust be carefully
tailored to its underlying justification."
Royer, 460 U.S. at 500, 103 S. . 1319.
This means that the Fourth Anendnent
intrusion "nust be tenporary and last no
| onger than is necessary to effectuate the
pur pose of the stop" and that the officer
should enploy the Ileast intrusive neans
avail able to dispel the officer's suspicion
in a timely fashion. Id. Consistent with



these principles, our case |law teaches us

t hat a police officer, I nci dent to
investigating a lawful traffic stop, my
r equest t he driver's i cense and

regi stration, request that the driver step
out of the vehicle, request that the driver
wait in the patrol car, conduct conputer
inquiries to determne the validity of the
| i cense and registration, conduct conputer
searches to investigate the driver's
crimnal history and to determne if the
driver has outstanding warrants, and nake
inquiries as to the notorist's destination
and pur pose. See, e.g., United States v.
Beck, 140 F.3d 1129, 1134 (8th Cir.1998)
(concluding that checking wvalidity of
i cense and administering crimnal history
check on conputer was not unreasonable
procedure in traffic stop). . . After
Trooper DeWtt had conpleted this initial
i nvestigation and determ ned that Jones was
neither tired nor intoxicated, that his
license and registration were valid, and
that there were no outstanding warrants for
hi s arrest, t hen t he legitimate
I nvestigative purposes of the traffic stop
were conpleted. See, e.g., Wite, 81 F.3d
at 778 (stating that wupon return of
docunmentation and explanation of warning
citation the traffic stop ends); Uni ted
States v. Bloonfield, 40 F.3d 910, 916 (8th
Cr.1994) (stating that reasonabl e scope of
the initial traffic stop extends to the
moment after the return of docunents when
officer asked if he could search the
vehicle), cert. denied, 514 U S. 1113, 115
S.G. 1970, 131 L.Ed.2d 859 (1995).

US v. Jones, 269 F.3d at 70.

This Court is aware that the defendant has argued that the
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officers had no right to stop him however, in this ruling, the
Court is finding that the officers had a right to stop the
def endant and question himand give himsobriety tests because
of his early admi ssion that he had “two beers.” This anounted
to articul able objective facts to justify the stop and the

sobriety testing. State v. Stevens 394 N.W2d at 391.

There is a statenment by the Magi strate Judge on page 11 of
the February 14, 2002 Report and Recommendati on whi ch states as
foll ows:

Thus, Dickerson’s notion boils down to
whet her O ficer Queen had a right to arrest
Di ckerson as a result of the field sobriety
tests. If so, then the evidence obtained
i nci dent and subsequent to the arrest was
obt ai ned properly. |If not, then everything
flowng fromthe arrest nust be excl uded.

I n det er m ni ng whet her probabl e cause exi sts
to make a warrantless arrest, the court
| ooks to the totality of the circunstances
to see whether a prudent person would
believe the individual had commtted or was
commtting a crine. United States .
Segars, 31 F.3d 655, 659 (8th Gr. 1994).

The first paragraph above is the key to the i ssue now before
this Court.

In his Report and Recommendation, the Magistrate Judge
summari zes the pros and cons of the testinony relating to
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sobriety tests on pages 6-8. The defendant in his Suppl enent to
oj ections (Docket No. 53), uses eight pages of that docunent to
show that in his opinion, the evidence is very strong show ng
that the Magistrate Judge’s conclusion as to intoxication is
erroneous. There is little unanimty as between the facts as
set out by the Mgistrate Judge and the objections to those
facts by the defendant. The defendant set out sone five or six
pages of nmatters that pertain to those sobriety tests and
whet her or not the defendant was intoxicated. The defendant
argues that the Magi strate Judge’s Report and Recommendati on di d
not consi der nunerous factual issues favorable to the defendant.

This Court has carefully | ooked over all of these objections
and is persuaded that there was, despite the Magi strate Judge
not commenti ng on several things, a clear enough i ssue to permt
the defendant to be tenporarily stopped to effectuate the
pur pose of the stop, i.e. to see if he was intoxicated.

The Court i s persuaded that the Magi strate Judge’ s st at enent
of the key issue, as set out on page 5 of this Oder, is
accurate and appropriate. This Court wll now review sone of
the statenments in the Report and Recommendation that deal
directly wwth the sobriety tests.
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1. REPORT AND RECOMVENDATI ON

First, on page 6 of the Report and Recommendation, the
Magi strate Judge sets out that O ficer Queen told D ckerson he
was going to wait for the state troopers to arrive at the scene
before adm nistering the tests. Thi s obvi ously denonstrates
that O ficer Queen knew of his own i nexperi ence and want ed i nput
and support fromthemas to admnistering the sobriety tests.
He did not get it. It took the two state troopers at |east
seventeen ninutes to arrive at Newell, and Oficer Queen said
t hat he had Dickerson wait in front of Queen’s vehicle, standing
with his legs slightly apart and his hands on top of his head
and that Dickerson continued to be conpliant wth al
i nstructions Queen gave him Dickerson did ask questions about
why he was bei ng detained, whether or not he was under arrest,
and if he could | eave the scene. Oficer Queen told D ckerson
he was not free to leave the scene until after they had
conpl eted the sobriety tests.

The Magi strate Judge’s Report and Reconmendati on sets out
that Queen had D ckerson performfour different sobriety tests
and that al though the state troopers vehicles had vi deo caneras,

neither of their vehicles were parked in such a way that the



canmeras could record the sobriety tests.

The transcript of the suppression hearing goes on for one-
hundred forty pages, largely setting out what the five officers
on the scene had to say about the sobriety tests. The
objections to the Report and Recommendati on and the response
thereto is a maze of clains and counterclains. The Magistrate
Judge did not have a transcript of the testinony before him
Fortunately, this Court did. Even with a transcript, the clains
and responses are still difficult to analyze. For that reason,
this Court will set out the various “sobriety opinions” in graph
form

It should be kept in mind, when considering these sobriety
test opinions, that D ckerson was no “ordi nary” defendant. The
state troopers, Beckman and Hesnard, had i nmedi ately, after they
heard of the situation on the police radio, connected D ckerson
to the StormLake Police Departnent bulletin, Exhibit 1 in this
case. That bulletin had a picture of D ckerson setting out in
part, that he was a bad man, who had done federal prison tine

and that he may wel | be arned and extrenely dangerous.! Trooper

! For nore particulars see pages 40-41 of this Oder.
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Beckman had alerted Oficer Queen to this information which

O ficer Queen said he al ready knew.
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DI CKERSON GRAPH 1

TEST 1 QUEEN BECKMAN VESTERGAARD CHRI STI ANSEN HESNARD
Poor notor coordination | couldn’t observe [l couldn't observe the || didn't see I didn’t observe
HGN Test of eyes. Tr. 66. the results of results. | wasn't tall the results. the field
this test. Tr. 97. enough. Tr. 78. Tr. 91. | was sobriety tests.
Lack of snooth pursuit behi nd him Tr. 108, 112
by the eyes. Tr. 67. (def endant) .
Tr. 91
They (other officers)
woul dn’t be able to see
this test. Tr. 68.
He didn't pass. Tr. 69.
Queen erroneously
concl udes you can test
for drugs by a HGN Test.
TR 54-55
Def ense witness says
this is not possible.
Tr. 117.
DI CKERSON GRAPH 2
TEST 2 QUEEN BECKIVAN VESTERGAARD CHRI STI ANSEN HESNARD
He used his arns to Beckman says He(def endant) did | didn’t see I didn’t observe
Walk & Turn | balance. H's arns def endant failed reasonably well. He it. | was the field
swayed. Tr. 57. He this test. Tr. 98. wavered a little. He talking to sobriety tests.
m ssed his heel and toe (Renenber however didn’t execute the Tr ooper Tr. 108, 112
twice. Tr. 59. st ergaard said turn as instructed. Beckman. Tr.
Chri stianson He didn't pass. Tr. 91.

Def endant failed. Tr.
59. This test is even
difficult if you are
sober. Tr. 60.

didn't see this
because he was
talking to the
troopers. Tr. 79.

79.
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DI CKERSON GRAPH 3

TEST 3 QUEEN BECKNVAN WESTERGAARD CHRI STI ANSEN HESNARD
One Leg He put his foot down Def endant fail ed He wavered a little | sawit. In ny I didn’t observe
St and after counting to 1, 011. this test. Tr. 98. bit - he put his foot opi ni on he the field sobriety
| asked himto do it Renmenber however down - |’'ve seen didn’t pass it. tests. Tr. 108
again - he put his foot st ergaard said peopl e do much wor se. He put his 112.
up and counted to 1,018 Chri stianson Tr. 87. He didn't ot her foot down

- when | asked himto
put his foot down. |
deci ded t he def endant
didn’t pass the test.
Tr. 62-63.

didn't see this
because he was
talking to the
troopers. Tr. 79
How coul d Beckman
see these tests if
he was talking to
Chri stianson?
Wien asked
Beckman didn’t
deny talking to
Chri sti ansen
during tests 2 &
3. He said

can't renenber.
Tr. 104. In his
i nvestigation
report, Ex. 1001
Tab 2, Beckman
said “l did not
observe the test
conpletely.”

pass. Tr. 79, Tr. 89

and brought it
back up again

He started
wavering. Tr
91. | think

that he didn't
pass this test.
Tr. 92
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DI CKERSON GRAPH 4

TEST 4 QUEEN BECKVAN VESTERGAARD CHRI STI ANSEN HESNARD
Test was .001 Tr. 22 Test was .001 Tr. Test was .001 Tr. 22 Test was .001 Hesnar d
Br eat hal yzer Sober as to al cohol 22 Sober as to al cohol Tr. 22. Sober adm ni stered
(al cohol in in breath. Tr. 22. Sober as to breath. Tr. 22. as to al cohol Breath Test. Tr
br eat h) al cohol breath. breath. Tr. 21, Tr. 113
Tr. 22. 22.

Test was .001 Tr.

22
Sober as to
al cohol in

breath. Tr. 22.




DI CKERSON GRAPH 5

OTHER

QUEEN

BECKIVAN

VESTERGAARD

CHRI STI ANSEN

HESNARD




QST

O her
(bservations

| consul ted
wi th t he
troopers,
t hought he
was perhaps
hi gh on
anot her
dr ug. |
arrested
him Tr.
22.

Dickerson

had no
troubl e
movi ng
about . Tr.
50.

Di ckerson

had no
troubl e
tal ki ng
Tr. 50

Dickerson

never had
any trouble
with hands
over his
head for

m a n y
mi nut es.
Tr. 53

| didn't
know t he
troopers
cars had
vi deo tapes.
Tr. 64.

W did all agreed defendant had
failed the tests and that he
should be arrested for ON. Tr.
99.

Christianson only saw the one | eg
stand test. He could not agree
as Beckman clains. Tr. 91-92

Hesnard said he had not
108,

Tr ooper
seen the sobriety tests, Tr.

112, and that he had no such
conversation as to “al
agreeing.” Tr. 113.

Hesnard further said: to arrest
him was not nmny determnation
There was just Queen and |
talking and Queen decided it.
Tr. 113.

What were the |ighting conditions
for the HGN test? It was dark
out. It was five to one in the
morning. As far as the quantity
of the light | can't really tel
you. You could rmake out
bui |l dings. Tr. 96-97

Contra: the lighting was there

you could see a person's eyes.
Sone officers my need a
flashlight in a situation |ike
that. But there was enough I|ight
for HGN test. Tr. 104.

I got close to the defendant
after the sobriety tests. |
detected no slurred speech or
faulty nmotor skills or any
bal ance problens or any watery
eyes or bl oodshot eyes. Tr. 105.

Beckman, at the supplenental
hearing, stated that “9 out of 10
times | would have wused a

flashlight.”

st er gaard says
Christianson didn't
see the sobriety
t est - he was
tal ki ng to t he
Troopers. Tr. 79. Q
How could t he
trooper Beckman
watch if he was
tal king to

Christianson?
Tr ooper Hesnard said
he wasn’t watching
Tr. 108, 112.

H s speech was slow
and whiney. Tr. 84
He was fairly
conpliant. Tr. 86

“l heard traffic

on t h e
scanner .. ."”
They used the
code, “...ten
t wo hundr ed
[drug invol ved]
and then also
use extreme
caution.” “...so
| drove in to
town [Newell].
Tr. 90

I snelled no odor

of al cohol Tr.
112. Oficer Queen
was the person who

determ ned that an

arrest was going
to be nmade. Tr.
108.

Hesnar d further
sai d, to arrest

him was not ny
determi nation.
There was j ust
Queen and |
talking. | had no
such conversation
as to “al l
agreeing” and
Queen decided it.
Tr. 113.

I was very close
to the defendant
when | gave the
Breat hal yzer test.
I saw nothing to

indicate he was
under t he
influence of
either al cohol or
a controll ed
subst ance. Tr.
114.




As nmentioned, this Court felt that the precedi ng graph woul d
aid in finding out exactly what positions these officers had
taken in relation to the “sobriety tests.”

1. Test Nunber One - Horizontal Gaze Nystagnus

In test nunber one, which is the Horizontal Gaze Nystagnus
test (HGY), Oficer Queen was testing the defendant, D ckerson,
in an effort to show intoxication by alcohol. Oficer Queen
proceeded to attenpt this test before they did test nunber four,
which is the Breathal yzer test for percentage of alcohol in the
breath. When O ficer Queen was conducting test nunber one, he,
of course, was trying to showthat the defendant was i ntoxicated
by al cohol. The Court has no doubt that this test is helpful to
the | aw enforcenent officers when they are trying to establish
I ntoxi cation by al cohol. However, had the Breathal yzer test
been given first, clearly showing that D ckerson was not
I nt oxi cated by al cohol, there would have been no reason to give
the HGN test. |If there was no al cohol in D ckerson's breath,
there could be no alcohol in his systemto nmake his eyes react
during the HG\ test to show he was intoxicated by alcohol. As
to the HGN test, Queen testified that the defendant had poor
notor coordination in his eyes and that there was a |ack of
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“smooth pursuit” by his eyes as the officer proceeded through
the test. The alcohol affects the eyes in certain ways, i.e.
makes them bl oodshot and watery. Drugs, such as the
nmet hanphet am ne whi ch was found on the defendant, do not affect
the eyes in the sane way. Oficer Queen, who is a first year
| aw enf or cenent officer, erroneously concl uded that you can al so
test for other drugs that stinmulate the central nervous system
by using the HGN test. This conclusion was clearly refuted by
Jay Garroutte’'s testinony, presented by the defendant. (Tr.
117).

M. Garroutte, who is now an investigator for the Federa
Publ i c Defender in lowa, has close to twenty years experience in
| aw enforcenent. He has had extensive experience with the HGN
test (Tr. 118-20). He testified that the HG\ test was desi gned
to see whether or not the eyeball can actually remain in the
corner of the eye without twitching back and forth. (Tr. 119).
The HGN test is not designed to test the novenent of the
subject’s eyes while followng an item such as a finger or a
pen, nor does the HGN test “give you a hal fway decent accurate
readi ng on how nmuch al cohol the person has been drinking”, as
Oficer Queen said. (Tr. 18). Oficer Queen was giving the HGN
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test looking for conditions that you can not determ ne by the
test. Because the other four officers on the scene flatly say,
“I didn't observe the HGNresults,” they provide no support for
O ficer Queen’s conclusion as to the first test. There is
consi derabl e evidence to show that it was dark at the scene and
whi |l e Trooper Beckman said that he felt there was enough |i ght
to give the HGN test, he also said that in nine out of ten cases
at night, he would have used a flashlight to see D ckerson's
eyes. There is no evidence that Oficer Queen used a
flashlight. Oficer Queen either did not have a flashlight or
did not know that it was acceptabl e procedure, by seasoned | aw
enforcenent officers, to use one. The bottom line is that
Queen’ s concl usions as to test nunber one, the HGNtest, as used
here, i.e. that it showed D ckerson was intoxicated by “sone
unknown” drug, is worthless. It showed nothing to prove al cohol
I ntoxication, and it is not an acceptable test to reveal the
presence of drugs in the body. The HGN test ends up as a zero
bit of evidence which does not help at all towards the
prosecution’s duty to carry the burden of proof as to
| nt oxi cati on because of drugs.
2. Test Nunber Two - Wal k And Turn
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As the graph shows, the next test, test nunber two, was the
wal k and turn test. O ficer Queen said that he watched
D ckerson and that Dickerson inappropriately used his arns to
bal ance hinself and that his arns swayed as he was proceedi ng.
Further, he stated that D ckerson mssed the heel and toe
pl acenment position twice and that in Queen’ s opinion, D ckerson
failed test nunber two, the walk and turn test. (Tr. 57, 59,
60). On the graph, Trooper Becknman is the next one to speak of
test nunber two. He says that the defendant failed this test.
(Tr. 98). However, Newell Oficer Wstergaard testified that
Deputy Sheriff Christiansen told himthat he did not see the
wal k and turn test because he was talking to state troopers
Beckman and Hesnard. The testinony of one of the government’s
own W tnesses showi ng the “unavail ability” of Trooper Beckman to
actually see test nunber two, the walk and turn test, nake
Beckman’ s opi ni on questi onabl e.

As Gaph 2, p. 9 of this Oder shows, Newell Oficer
West ergaard said that Dickerson did reasonably well on the wal k
and turn test, test nunber two. He said that D ckerson wavered
a little; that he did not execute the turn as he had been
I nstructed, and that he did not pass the test. (Tr. 79). As
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t he graph shows, O ficer Christiansen flatly said, “lI didn't see

[test nunber two]. | was talking to Trooper Beckman.” (Tr.
91). As the graph shows, Trooper Hesnard said, “I didn't
observe the field sobriety tests.” (Tr. 108, 112). Oficer

Queen said that the defendant failed the test. However, right
after making that conclusion, he said the walk and turn test is
a difficult test to do even if you are sober. (Tr. 60).

So, in retrospect, we have Oficer Queen saying the
def endant did not pass, but adding that the test is difficult to
do even if you are sober. Trooper Beckman is al so saying, the
def endant failed, but Trooper Beckman was not really watching if
he was talking with Deputy Sheriff Christiansen. As to test
nunber two, Oficer Westergaard felt that the defendant did not
pass, even though Dickerson did “reasonably well.” This is
hardl y persuasive evidence to assure that the burden of proof
was net. It would have been easy to cenent in what really
happened if the record included an audi o-vi deo tape.

3. Test Nunber Three - One Leg Stand

The next test, test nunber three, is the One Leg Stand test
as Gaph 3, on page 10 of this Oder, Oficer Queen said, “I
told himto put his foot up and count to one-thousand thirty.
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The first time he put his foot down after reachi ng one-thousand
eleven.” (Tr. 62). (Queen said that he asked himto do it
agai n, and the defendant responded and perforned the test up to
one-t housand ei ght een and was still goi ng when Queen told himto
put his foot down. Dickerson had not yet had a chance to get to
one-thousand thirty, but Queen nmde the conclusion at that
nonent that the defendant did not pass the test. As to test
nunber three, the one |eg stand, Trooper Beckman said that the
def endant failed the test. In his investigation report (Exhibit
1001, Tab 2) Beckman says, “lI did not observe the test
conpletely.” Wen asked directly, Trooper Beckman did not deny
talking to Deputy Sheriff Christiansen during tests two and
three. He said, “I can't renenber [if | was talking to hinm.”
(Tr. 104).

As t he graph shows, O ficer Westergaard said that on the one
| eg stand test, the defendant wavered a little bit, put his foot
down. Then he concl uded by saying, “lI have seen people do nuch
worse.” But he also added, “The defendant here didn’t pass.”
(Tr. 79, 87, 89).

Deputy Sheriff Christiansen said as to test three, “lI saw
it. In ny opinion he didn’t pass. He put his other foot down
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and brought it back up again. He started wavering. | think he
didn’'t pass that test.” (Tr. 91, 92).

So we have Queen and Wstergaard and Christiansen saying
that the defendant did not pass test nunber three, the one |eg
stand. W have O ficer Beckman saying that he did not see the
test conpletely, and Trooper Hesnard saying he did not see it at
all.

4. Test Nunber Four - Breathal yzer

Test nunber four was a Breat hal yzer test for determning the
amount of al cohol in the breath which is used by officers on a
regul ar basis and is considered to be an accurate, prelimnary
test. Defendant D ckerson tested .001, the sane as zero, i.e.
no al cohol in the breath. Oficer Wstergaard, Trooper Becknan,
Deputy Sheriff Christiansen and Trooper Hesnard all would have
to agree that the defendant passed this test. He was not
I nt oxi cated by al cohol. As further stated by Trooper Becknan,
“l detected no slurred speech or faulty notor skills or any

bal ance problens or any watery or bloodshot eyes in the

defendant.” (Tr. 105). As to the overall tests, Oficer Queen
said, “l consulted with the Troopers and we thought he was
perhaps high on another drug and | arrested him” Tr ooper
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Hesnard flatly denies he nade this observation and/ or coment.
Queen also testified that D ckerson had no troubl e novi ng about
(Tr. 50); he had no trouble talking (Tr. 50); he never had any
trouble with bal ance, even with his hands over his head for many
m nutes. (Tr. 53).

O ficer Beckman nade a statenent that the Magi strate Judge

used in his conclusions, “W all agreed that the defendant had

failed the tests.” (Tr. 99)(enphasis added). This statenent of
Trooper Beckman's is, of course, far from deadly accurate
because Deputy Sheriff Christiansen saw only one test, the one
leg stand test, and he certainly did not agree that the
defendant failed all the tests. Trooper Hesnard said he had no
such conversations as to all officers agreeing. (Tr. 113). He
did not give his comments to anybody because he said he did not
see anyt hing. (Tr. 113). Oficer Wstergaard says, “The
defendant’s speech was slow and whiney. He was fairly
conpliant.” (Tr. 84, 86). O ficer Hesnard who was cl ose to the
def endant when he gave himthe Breathal yzer test stated, “I was
very close to the defendant when | gave the Breathal yzer test.
| saw nothing to indicate he was under the influence of either
al cohol or a controlled substance.” (Tr. 114). He certainly
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t orpedoes the opinions of the other officers who said to the
contrary.
[11. SUWARY OF GRAPHS

As the Graphs show, there were four sobriety tests given.
The HGN test, the walk and turn test, and one | eg stand test and
t he Breathal yzer test.

As set out on pages 13-15 of this Order, the HGN test did
not prove anything. The Breathal yzer test showed no al cohol in
the breath, so it is uncontroverted that D ckerson was not
i nt oxi cated by al cohol. None of these officers wanted to
chal l enge the accuracy of the Breathal yzer test. They rely on
it hundreds of tines a year.

Therefore, we have only two tests that are in controversy,
the wal k and turn test and the one leg stand test. W can not
use any concl usi ons from Trooper Hesnard because he flatly says,
“I didn't see any of the tests.”

Test nunber two is discussed on pages 15-17 and briefly
summari zed on page 17 as foll ows:

W have O ficer Queen saying the defendant
did not pass, but adding that the test is
difficult to do even if you are sober.
Trooper Beckman i s al so sayi ng t he def endant

failed, but Trooper Beckman was not really
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watching as he was talking with Deputy

Sheriff Christiansen. As to test nunber

two, O ficer Wstergaard felt that the

def endant did not pass, even though

D ckerson did “reasonably well.”
And, Deputy Christiansen testified, “I didn't see test two.”

As to test two this would |leave us two “failed to pass”
conclusions by Oficer Queen and Oficer Wstergaard. One
“iffy” (unquestionable) failed to pass” concl usion by Beckman,
and one “I didn't see it”, by Deputy Christiansen.
Test three is discussed on pages 17-19 and briefly

summari zed on page 19 as foll ows:

So we have Queen and Wstergaard and

Christiansen saying that the defendant did

not pass test nunber three, the one leg

stand. W have O ficer Beckman sayi ng that

he did not see the test conpletely, and

Trooper Hesnard saying he did not see it at

all.
As to test three, this would leave us three “failed to pass”
concl usi ons made by Oficers Queen, West ergaard  and
Chri stiansen, and one “iffy” (questionable) conclusion nade by

Beckman.

| f you add together the four conclusions as to test two and
the four conclusion as to test three, you have eight
concl usi ons.
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Qut of these eight conclusions, we have five “failed to
pass” conclusions; tw “iffy” (questionable) conclusions; and,

one, “lI did not see”, concl usion.

These totals show that a solid najority of the officers

concl uded Di ckerson was intoxicated. They further decided he

was i ntoxicated by sonething other than al cohol. However, such
a conclusion, i.e. that D ckerson was intoxicated by sonething
ot her than al cohol, ignores what Troopers Beckman and Hesnard

say, as shown in Gaph 5, on page 12 of this Order. Hesnard
stated, “lI saw nothing to indicate that he was under the
influence of either alcohol or a controlled substance.
(Hesnard, Tr. 114). Further, Beckman stated, “l got close to
t he defendant after the sobriety tests. | detected no slurred
speech or faulty notor skills or any bal ance problens or any
wat ery eyes or bl oodshot eyes. (Tr. 105).

As nentioned, that conclusion, i.e. that the burden of proof
has been net al so ignores the fact that tests two and three are
really tests for alcohol intoxication and there is nothing in

this record to showthat these two tests, alone, and that is all

t he prosecution has, were ever found to be sufficient evidence
to show that a person who failed them was intoxicated by
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sonet hi ng ot her than al cohol .
V. VI DEO EQUI PVENT

This brings us to the matter of the failing to use the
audi o-vi deo equi pnent which could have given us a tape that
woul d show a clear, concise view of what really happened,
instead of the difficult to analyze coll ection of sonewhat weak
opi nions the Court has before it to consider. The Court wll
now di scuss that situation

It shoul d be renenbered that the state troopers had two cars
on the scene within a few feet of the spot where the sobriety
tests were given. These cars are fully equipped with flood
i ghts, and audi o-vi deo equi pnent which is easily, and often,
used by these state troopers to tape and record conversations of
those suspected of being under the influence of alcohol or
drugs. The testinony before the Mgistrate Judge is that
neither of the troopers’ cars were parked in a position where
they could record the actual happenings of the sobriety tests.
(Tr. 100). This has got to be alnost a joke. The officers
still had the keys to those cars and coul d have noved themon a
nonent’s notice. |If they decided not to nove them they could
have certainly wal ked D ckerson over in front of one of those
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cars and then turned on all of the paraphernalia they have to
fully, carefully, and conpletely record the situation that was
going on during the sobriety tests.

These state troopers are well trained. They know their job
and have been involved in literally hundreds of such incidents.
They are well aware that the best record to nake of what took
place, i. e., whether sonebody’s toe did not follow sonebody’s
heel, is right in their car with the video tape.

V. OFFI CER QUEEN

As to Oficer Queen's conpetence and credibility,
defendant’s Exhibit “E” is a record of a neeting of a speci al
session of the Newell City Council, Septenber 20, 2001, which
was forty-seven days after D ckerson’s arrest. The purpose of
the neeting was to ask the Cty Council to reverse Oficer
Queen’s, “hearing of termnation results.” Queen had received
a letter from Police Chief Roger Hakeman which outlined the
reasons for his firing Queen. They were:

(1) Queen’'s failure to exercise good
judgnent; particularly, he repeatedly fail ed
to use good judgnent in connection wth when

he shoul d have sought assi st ance.

This is a key attribute of a quality peace
officer in a small comunity. The police
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chief’s letter said that the problemrather
than abating, actually grew worse as tine
went by.
(2) Queen’s failure to conplete his
assignnments in a tinely and professional
manner .

Queen had particular problens in this area when the
assi gnnents i nvol ved paper work. The police chief’s |etter went
on to say:

(3) Queen’s failure to denobnstrate
know edge of state and federal |aws, city
ordi nances, and case law as they relate to
his assignnent. Most seriously, but not
limted to failure to grasp the |egal
requirenments of a Ilawful stop, search,
and/ or sei zure.

This |l ast sentence certainly casts direct doubt on Queen’s
conpetence and credibility to the precise issues before this
Court, a lawful stop, search, and seizure. Queen’s | ack of
conpetency and credibility is clearly set out in the testinony
of the governnents “star” w tness Trooper Beckman. Wen asked
by the Court why Trooper Becknman and Hesnard took over from
O ficer Queen, Trooper Beckman stated, “Queen didn’'t know what
needed to be done. (See Beckman’s full opinion of Oficer
Queen’s severe |limtations as set out on pages 30-31 of this

O der) .
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VI. ACTIVITIES AFTER THE ARREST

It should be noted that at the nonent that Oficer Queen
stated, “You are under arrest,” and then put handcuffs on
D ckerson, things happened. These quiet, alnbst non-
participating state troopers changed their pace conpl etely when
the sobriety tests were conpl et ed.

A synopsis of events is that Oficer Queen explained to
D ckerson that he was wunder arrest for operating while
i ntoxi cated (OW). Handcuffs were put on the defendant. I n
Beckman’ s report, Exhibit 1001, it states that Trooper Hesnard
i mredi ately began to search M. D ckerson. In Dickerson’s
front, right, jean watch pocket, Hesnard found a clear, snall
plastic bag with a white powdery substance in it. Tr ooper
Hesnard then handed that bag to Trooper Beckman. Beckman says
that during the search of the defendant, he [Becknman] observed
Trooper Hesnard renove from the defendant’s right stocking
another clear, plastic bag. This bag was considerably | arger
and contained nmultiple rock fornms and powder forns of a white
substance. Wen all of the baggies were taken off of the person
of D ckerson, Trooper Hesnard took possession of the baggi es.

Trooper Beckman then contacted the Buena Vista County
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Conmunity Center and requested that a canine dog be sent to the
area. This was imediately done. Trooper Beckman knew what to
do and when to do it. Wen the dog arrived, Beckman says t hat
he wat ched O fi cer Baudi ne and his dog conduct the search of the
defendant’s car. O ficer Baudine found that D ckerson had a
bl ack digital scale and an address book which had the nanmes and
dol l ar anpbunts and wei ghts of what was owed to the owner of the
book. There was also an atlas there with several roads
hi ghl i ghted fromlowa, M nnesota, and Wsconsin. These objects
were all seized by Trooper Beckman. After the inventory of the
car was conpleted, Trooper Beckman saw that Cross-Tow ng of
St orm Lake was given the car for confiscation. Becknan then
went to the Buena Vista County Jail, to meet with Oficer Queen
and Trooper Hesnard, who had taken D ckerson to that jail. At
the jail, Trooper Becknman says, “W nade contact w th Assistant
Buena Vista County Attorney Kinble. W explainedto Kinble that
we had D ckerson in custody for ON, possession of a controlled
subst ance (nethanphetam ne), possession of drug paraphernali a,
and tax stanp violation. W also explained to Kinble that we
woul d |i ke to have his assistance in obtaining a search warrant
for the residence of Dickerson due to himadmtting ‘being at
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his residence earlier that night’, and the other evi dence we had
obtained.” (Exhibit 1001, Tab 2). Trooper Becknman goes on to
say that during the preparation of the search warrant, “I nade
contact with the Buena Vista Sheriff’'s Oficer, Deputy Sinmons,
and | asked himif he woul d have any personnel to assist in the
search warrant. Trooper Hesnard explained to ne that he had

al ready contacted the Sac County Sheriff’'s Oficer to assist.”

Trooper Beckman says in his report, Exhibit 1001, Tab 2,
that after the search warrant was conpl et ed:

| left for the residence in Nemaha,
[ def endant’ s resi dence], and Trooper Hesnard
and Oficer Queen left to go to Newell to
have Magistrate Gailey review the warrant
and sign it. Wiile | was in route to
Nemaha, | requested that Trooper K. Kneba
assi st us. At eighteen fifteen hours, we
entered the residence of Dickerson and
Trooper Hesnard read the warrant. Duri ng
t he search of the residence, Trooper Beckman
found several itens that were seized as he
and Trooper Knebal searched the hone.

In Trooper Hesnard' s affidavit of the search warrant, he
says that, “lI have experience as a trooper and have been
involved wth nunmerous drug investigations resulting in

convictions. | have attended nmany training session concerning
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drug investigations. Drug interdiction is one of ny primary,
everyday activities.” Trooper Hesnard further states:

| conducted the search of Dickerson’s person
incident to the arrest, and | ocated a baggie
containing an off-white powdery substance
that was consistent with the appearance of
nmet hanphetam ne. | | ocated anot her plastic
baggie in D ckerson's right sock. Thi s
baggi e cont ai ned approxi mately four rocks of
an off-white substance consistent in
appearance W th nethanphetam ne. | found
$668. 00 i n cash on Di ckerson’ s person.

Trooper Hesnard goes on to say that during the search of the

vehicle, “. . . 1 was assisted by several officers
| ocated a small black digital scale . . . notebooks or |edgers
containing the names of people and anounts of cash. Al so

contained in one of the ledgers was a note about ‘for |[Db-
$9, 600. 00."”

Trooper Hesnard states that on the spot, he tested a field
sanpl e of the large quantity of rocky substance fromDi ckerson’s
sock. It tested positive for nethanphetam ne. He said that he
wei ghed the substance at the Buena Vista County Sheriff’s
office, and that “this was an anount that was nore than what
woul d be used for personal use. It was indicative of drug

trafficking.”
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Trooper Hesnard further states, “lI charged D ckerson wth
possessi on of methanphetamne with intent to deliver. Trooper
Beckman charged D ckerson with drug-stanp violation.” It is
obvious that these two well-educated, well-trained state
troopers took over the instant that D ckerson was placed under
arrest. They were in charge. Wen asked about that, Trooper
Beckman answered as fol |l ows:

Your Honor, as far as Trooper Hesnhard and ny
role later after the actual stop took pl ace,
O ficer Queen asked us if he would - - if we
woul d assist himin getting a hold of the
right people that needed to be contacted,
and the reason for that was just because M.
Queen wasn’'t real famliar with that type of
a situation, what to do next, what all
needed to be done, who all needed to be
called, what all we needed to do. And he
nore or |less just asked us if we would sort
of take the reigns.

(enphasi s added).

Trooper Beckman used the words, “after the actual stop,” of
course these sobriety tests took place after the actual stop,
but Beckman's statenent is not accurate. The “taking over the
rei gns” should have started shortly after the Troopers arrived,
when they saw O ficer Queen stunbling through the HGN test, but

it really did not start until Oficer Queen said, “l arrest”.
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Again it is obvious that they well shoul d have used sone of
their precise training shortly after they arrived at the scene
by advising O ficer Queen such precise tips as, “W have audi o-
video capabilities”, “It is a good idea to nmake the first test
the Breathalyzer”, “If the breath alcohol reading isn't high
enough to show intoxication by al cohol, then the audi o-visual
becones all the nore inportant to nmake a case stand up when we
are trying to show intoxication by drugs” and “W use a
flashlight to performthe HGN test when the light is bad.” Had
they given this kind of advice at about the tine the sobriety
tests began, they would not have to nowrely on Oficer Queen to
try and make a good case. Queen, who was a new police officer
in his first year, had nmuch to learn, as stated by Trooper
Beckman, on pages 30-31 of this Oder and further shown by
Queen’ s acts and/ or om ssi ons.

This Court cannot believe that the reasons that the
troopers’ video tape equi pnent was not turned on prior to the
time of the sobriety tests was because these patrol cars were
not pointed in the right direction and/or that the state
troopers just “forgot” to turn on the equipnent. Tr ooper
Beckman had told Oficer Queen the instant that he first had him
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on the radio, “. . . use extrene caution. You have a possible
ten-two hundred (10-200) (that [the defendant] may have drugs)
(Tr. 11), | am comng over there.” (Tr. 13). Was D ckerson
going to be arrested whether he was intoxicated or not? The
Court hopes not. However, it is a nuch nore irrefutable
approach to insure a successful prosecution for the other
officers to support Oficer Queen's “iffy” conclusions that
D ckerson was in fact intoxicated by sonething other than
al cohol, than to have a cl ear, graphic audi o-visual tape for the
trier of fact to consider. A tape may not convey the sane
picture that O ficer Queen and sone of the others presented by
their oral testinony.

Met hanphet am ne was found on Dickerson. |f Dickerson was
not i nt oxi cated because of al cohol, and everybody agrees that he
was not?, then, if he was intoxicated, it had to be sone type of
drug. It certainly cannot be assuned that although he had
nmet hanphetam ne in his pocket and his sock, he was actually
t aki ng sone other drug. This Court, after ten years of sitting

on drug cases, takes judicial notice that if D ckerson was

2 Breat hal yzer test result was .001.
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t aki ng nmet hanphetanine, it would not make him act in the sane
way as alcohol. It is very possible that nethanphetam ne, had
it been taken that day, would have hei ghtened his physical and
nent al performance; that he woul d not make t he sanme physical and
nmental m stakes that he would if his body and m nd were under
t he influence of al cohol.

VI 1. SUPPLEMENTAL HEARI NG

After the Report and Recommendation was filed by the
Magi strate Judge, this Court held a suppl enental hearing inthis
matter.

At the beginning of the hearing, the Court stated that it
needed to hear nore fromthe state trooper wi tnesses. The Court
acknowl edged that the Magistrate Judge, as always, had done a
fine job and had spent three to four pages of his Report and
Recommendati on setting out why he had deci ded there was enough
evidence to allowthe sobriety tests to be given and to find the
governnment had net its burden as to a finding of intoxication.
As earlier nentioned, the defendant, after the Report and
Recommendation, had filed six or eight pages of detailed
obj ections arguing that the Magi strate Judge had not consi dered
many matters. This Court is well aware that every opinion that
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is witten does not and should not have to cover every possible
nuance, but the Court felt that the twenty opinions as to the
out cone of the sobriety tests, given by the five officers, sone
weak, sone inconsistent, and sone |ess than credible, required
that this Court look into the totality of the circunstances as

contenplated by US. v. Segars, discussed on page 5 of this

O der.

The first witness called was Trooper Phillip Hesnard. He
said that he heard the chatter on the radi o, that he was not
asked to go to Newell, but that he recognized that the person
Queen had st opped was the individual described in the StormLake
Police Departnent Oficer’s Bulletin, Exhibit 1, and that he
could be carrying weapons and could be conbative. (Tr. 107).
He went to offer his assistance. He got there shortly after
Trooper Beckman had arrived and parked right next to Beckman’s
car. The evidence is that both state troopers’ cars were wthin
a fewfeet of where the sobriety tests were eventual ly given and
those cars were easily available to record the tests. Trooper
Hesnard admtted that his car had audio-visual recording
equi pnent, that it was good equi pnent, that it enabl es troopers
to accurately docunent traffic in crimnal cases and vi deo tape
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them and that the equipnment has been invaluable in court
proceedings and traffic collisions. He also said that he
understood that in addition to assisting troopers and catching
violations of the | aw, the recordi ng equi prent has al so cl eared
many troopers from fal se accusations. He said that he had
sufficient training in the use of this equipnent and that he
knew how to operate all of it. Wien asked point blank why
either his car or Trooper Beckman's car had not been used to
accurately docunment what had happened, he flatly answered, “I
don't know Sir.” He added that it was not very often that he
did not use it. He just did not have any reason why it was not
used.

Trooper Hesnard stated that he did not know that Newell
O ficer Queen was not aware that the Troopers’ cars had audi o-
vi sual capability. He acknow edged that he had not told Oficer
Queen about this fine equipnent. Trooper Hesnard said that he
did not hear Oficer Queen ask the defendant to nove to the
front of Queen’s vehicle where there was nore light. Trooper
Hesnard admtted that his audi o-visual equipnment was not on at
any tinme that night. Wien asked about Trooper Beckman’s
statenent that it was dark out at 12:55 a.m, but that it was
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| i ght enough that you coul d see across the street and coul d make
out buil dings, Trooper Hesnard agreed that that was an accurate
apprai sal of the lighting conditions then present.

Trooper Hesnard acknow edged that the reason for the audi o-
vi deo equi pnent is to capture on tape what takes place in front
of you. Trooper Hesnard further acknow edged t hat he knew t hat
Col onel Robert O Gerrison was the Chief of the lowa State
Patrol, and that he had no quarrel with the Col onel’s statenent
t hat each state trooper’s patrol vehicle is equi pped with audi o-
visual recording equipnment which enables the troopers to
accurately docunment evidence in crimnal cases and that this
equi pnent has proved to be invaluable in court proceedi ngs and
traffic collisions.

Trooper Hesnard further acknow edged t hat his car coul d have
been easily noved and put in a place where D ckerson coul d have
been audi o-video tape recorded and that if there was not an
appropriate place nearby that D ckerson could easily be noved to
an appropriate place. Trooper Hesnard acknow edged that he had
noved ot her suspects at other tines so that they would be in
front of his audio-visual equipnent. He said that he has a
“body mke” that he carries on him which will turn on this
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audi o-vi deo tape. The video canera then kicks on or he can al so
go to the car and turn it on. He said that he no reason to
believe that the video equi pmrent was not working properly that
day. He was then asked if he had been invited to cone and hel p
O ficer Queen at Newell in the D ckerson matter. He said, “Ch
no, | cane definitely on ny own.”

The second witness was Trooper Brian Beckman. He
acknow edged that he was in Newell that night and that he was
driving a state trooper car and that his car was also fully
equi pped with an audi o-video canera recorder and there wasn’'t
anything wong with that equipnent. Trooper Beckman also
acknow edged what Col onel Robert O Gerrison has said about this

fine equi prment, and he was then asked if he agreed wi th Col onel

Garrison about this equipnent. He said, “Yes”, he certainly
did. He was then asked, why it was not used. “I just didn't
turn it on, your Honor.” He was asked point blank if he agreed

that this equipnent enables troopers to accurately docunent
evidence in crimnal cases. He said that that was true and that
he used it al nost daily.

Trooper Beckman was asked if he was aware that O ficer Queen
had told the defendant to nove to the front of Queen’'s vehicle
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where there was nore light. Trooper Beckman said that he did
not have any reason to believe that had not happened. Trooper
Beckman acknow edged that he had never told Oficer Queen that
night that his car had audio-visual taping capability. He
further acknow edged that he had testified before the Magi strate
Judge (Tr. 97) that on the night that the sobriety tests were
being given that it was dark out, that it was 12:55 a.m and
that he acknowl edged that you could see a person across the
street in the street |[|ighting. He further said that when
Oficer Queen was giving the “HG\Y test that there was enough
light to see the defendant’s eyes but that in a situation |ike
that, “if | need nore light, | will use ny flashlight.”

Trooper Beckman acknow edged that O ficer Queen had stated
that he had waited until the state troopers got to Newell to
start giving the sobriety tests. He said that when he first
arrived in Newell, his focus was on the concern of the safety of
O ficer Queen and his reserve officer, and therefore, he junped
out of his vehicle and assessed the situation, He further
acknowl edged that Trooper Hesnard arrived very shortly
t hereafter. He was asked if it was true that they found
def endant Di ckerson standing with his feet apart and his hands
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on top of his head causing no safety problens. Becknman agreed
that this was the situation just after he arrived at the scene
and that, counting hinself, there were five officers present.
Beckman was asked if this would have been a good tine to record
what was about to happen. Trooper Becknman answered by saying
that after he got out of his car and had assessed the safety
situation, that if he had wanted to turn on the audi o-video
equi pnent he could have clicked it on by a “renote” he had on
him he could have noved his car or had D ckerson get in front
of his car. He acknow edged that this could have been done.
Again, he was asked why he did not turn on the audio-video
equi pnent and he said that he just forgot to do it.

The bottomline is that these state troopers knew exactly
how to test a defendant and to search a defendant and just when
they can do it. They knew exactly howto get a drug dog and how
to let said dog and his attendant proceed. They knew exactly
where the courthouse was, how to book a person, howto charge a
person, exactly what to charge him wth and exactly who to
contact to obtain a search warrant, and exactly how to use that
search warrant once they got it. They are well-trained
professionals. They were well aware of the “Oficer Safety”
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bulletin, Exhibit 1, put out by the Storm Lake Police
| nvestigations Division concerning D ckerson. They had
imediately told Oficer Queen about that bulletin. Tr ooper
Beckman had also told Oficer Queen, that this was a possible
ten two hundred (10-200) case which in police jargon neans, you
do not have a traffic case you have a drug case. (Tr. 11).
O ficer Queen had stated that as soon as he saw D ckerson, he
knew that he was the same person who was the subject of the
“Officer Safety” bulletin. (Exhibit 1). They were all aware
that the Storm Lake Police Departnment was sure Dickerson was
sel li ng met hanphet am ne, carrying the drugs in his socks, that
he was a bad man with a long history of selling controlled
subst ances, that he had done federal tine in Arizona for selling
and nmanufacturing nethanphetamne, and that D ckerson was
suspected of killing a police officer in Arizona. Further, that
he shoul d be consi dered extrenely dangerous and ar ned.

Wien the state troopers headed for Newell, they certainly
had t he good i ntenti ons of backing up Oficer Queen, naking sure
that he did not get overpowered and/ or shot by D ckerson, nmaking
sure that everything went well so that when D ckerson was
arrested, the procedures woul d support a conviction. However,
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the “Officer Safety” bulletin (Exhibit 1), while it is certainly
a caution to all officers and very inportant and shoul d be well
heeded, it is not a warrant. |t does not say, “arrest himnow,
what ever the situation is.” Wen they found a nostly conpli ant
D ckerson with no gun, and obvi ously not intoxicated by al cohol,
would it not have been nore appropriate to turn on the audio-
vi sual equi pment so that a review ng judge would know just how
the sobriety tests went? As nentioned, Oficer Queen never knew
the troopers had audi o-video cars and the troopers never even
told that to Queen. The “iffy”, weak testinony, as to sobriety,
by al cohol or drugs, raises relevant credibility probl ens.
VIIl. CRED BILITY

As everyone is aware, the usual credibility issue in any
case is to weigh the prosecution’s witness’ testinony as agai nst
the defense’s witness’ testinony. This case is based al nost
entirely wupon sharply conflicting oral testinony of the
prosecutor’s own wi tnesses. Since there is no audio-visual tape
recording, this presents the Court wwth the job of weighing the

conflicting testinony of five prosecution wtnesses. The Court

Is well aware that the Gaphs (pp. 9-12) show that all of the
testinony is not conflicting.
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One clear case of sharply conflicting oral testinony is
Trooper Beckman’s flat statenent, “W all agreed defendant had
failed the tests” and that “he should be arrested for OWN.~
(Tr. 99; Gaph 4, p. 11).

Trooper Hesnard torpedoes this statenent of Trooper

Beckman’s by testifying, “lI didn’'t observe the field sobriety
tests.” (Tr. 108, 112; Gaph 2, p. 9). Hesnard further
testified, “I made no determ nation as to whether or not the

def endant should be arrested, just Oficer Queen and | were
tal ki ng and Queen nade that determination, (I was at no neeting
of “all” officers where that was di scussed). (Tr. 113; G aph 5,
p. 12). He says further, “lI saw nothing to indicate he was
under the influence of either alcohol or a controlled
subst ance.” (Tr. 114; Gaph 5, p. 12). Deputy Sheriff
Christiansen said, “lI didn't see the walk and turn test, | was
talking to Trooper Beckman.” (Tr. 91; Gaph 2, p. 9). Trooper
Beckman, the declarant of the conclusion that “we all agreed he
failed the tests” (Tr. 99) gave the followng answer when
testifying in front of the Magi strate Judge:

As far as the one leg stand test, that also

resulted in a fail. Fromwhat | saw, due to

count nunber one, he put his foot down. His
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arns were al so being used to bal ance, and he
had al so raised his arm over his head, had
obvi ous anount of swaying while conducting
the test.

(Tr. 98).

Sounds like a strong statenent, however, on that day,
testifying before the Magistrate Judge, Becknan failed to add
what he had witten in his lowa State Patrol Investigation
Report (Exhibit 1001, Tab 2) six nonths earlier, “I did not see
the test [one | eg stand] conpletely.”

The only test he m ght have conpl etely seen was t he wal k and
turn test, but renmenber O ficer Christensen said, “I didn't see
that test. | was talking to Trooper Beckman.” (Tr. 91; G aph 2,
p. 9). The support for Beckman’s conclusion that, “W all
agreed” is weak, contains conflicting evidence, and | acks
credibility.

Anot her part of the sobriety tests that shows a |ack of
credibility as to Trooper Beckman’s conclusion that “we all
agreed the defendant failed the tests” is the HGNtest. It has
been shown that the HGN test cannot be used to determ ne

i ntoxi cation by anything but al cohol. (See pages 13-15 of this

Order). Oficer Queen did not know this but the state troopers
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ei ther knew or shoul d have known that the HGN test is worthless
to determne intoxication by drugs. In their testinony, they
di d not contest the conclusion of the defendant’s expert on this
poi nt .

| X.  NO AUDI O VI SUAL TAPE

In United States v. Chatman, 119 F. 3d 1335 (8th Cr. 1997),

the Eighth Crcuit said:
[While the district court was free to draw
negative inferences from the absence of a
vi deot ape of the incident or copies of the
traffic citations, it was not required to
make such findi ngs.

Chat man, 119 F.3d at 1340.

This Court, for all the reasons set forthin this Oder has
drawn negative inferences fromthe absence of the audi o-visual
t ape. It is difficult to accept that these seasoned state
troopers just forgot to use their audio-visual equipnent. In
any event, it was not used. The main negative inference is that
the Court does not now have, before it, just how the second and
third tests, i.e. the walk and turn test and the one | eg stand
test, really shook down. An audi o-visual recording would al so
have added, as visual evidence, what the troopers both admtted,

I .e. Hesnard “1 saw nothing to indicate intoxication” (Tr. 114)
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and Beckman, “l saw nothing, no faulty notor skills or any
bal ance problens, or watery eyes, bloodshot eyes or heard any
slurred speech or anything like that.” (Tr. 105).
X. LAW

The governnent responded to the Court’s request that the
parties review the legal mtters involved herein. The
government first states that |aw enforcenent officers are not
required to videotape all traffic stops. No one has urged that
all traffic stops nust be videotaped. The Court points out the
statenent of the commandi ng officer of the Iowa H ghway Patrol,
all as set out in Exhibit 1010, nmade a part of this record. 1In
that Exhibit, it is nade clear that they have good equi prent and
that these audi o-vi deo tapes should be used and are used on a
regul ar basi s. The state troopers testifying in this case
indicated that in alnost every instance, they use the audio-
vi deo equi pnent.

As set out herein, the Court has commented on United States

v. Chatman, 119 F.3d 1335, 1338 (8th Gr. 1997). |In Chat nman,

the Eighth Grcuit concluded that negative inferences fromthe
absence of a video tape nmay be considered by the court as to the
question of whether or not the governnent has net its burden of
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proof, as here, on the issue of intoxication. The governnent

cites United States v. Parker, 72 F.3d 1444, 1452 (10th Gr.

1995). The Parker court found that a | aw enforcenent officer
did not act in bad faith when he caused an erasure to a
vi deot ape which depicted an arrest and seizure of drugs and a
weapon. I n Parker, the court held that the failure to preserve
t he evi dence was mnere negligence.

In the case before this Court, we are not faced with a
choi ce of bad faith or nere negligence as the Parker court was.
Here, in Dickerson’'s case, it is a sufficient om ssion that
allows this Court to conclude negative inferences when
considering the totality of the circunstances to see whether a
prudent person woul d believe D ckerson had conmtted the crine

of intoxication, all as contenplated by U S. v. Segars, as set

out on page 5 of this Order. This Court has, for good reasons,
drawn negative inferences fromthe failure to use the audio-
vi deo tapi ng equi pnent.
X. OTHER | SSUES

Thi s Court has not forgotten that D ckerson had a t hree-inch
knife on him Under lowa law, a person is allowed to carry a
knife of that size. Only a knife with a blade of five inches or
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| onger is considered a “dangerous weapon.” |lowa Code § 702.7.
This knife was not a factor in this situation because the knife
was renoved from Dickerson before the state troopers even
arrived. There was no threatening situation as to the knife.
But, there is |little doubt that the | aw enforcenent officers at
the scene wanted to nmake certain that Dickerson was arrested.
For all the reasons set out herein and because of the decision
this Court has reached, it is not necessary to decide the
defendant’s claim as to the whether or not “the length and
duration” of the detention “was such that it becane a
constitutional violation of the defendant’s rights.”
XI. SYNOPSI S
The Court refers back to page 11 of Magistrate Judge’s

Report and Recommendation as it relates to the bottom |line
guestion as set out bel ow

Thus, Dickerson’s motion boils down to

whet her O ficer Queen had a right to arrest

Di ckerson as a result of the field sobriety

tests. If so, then the evidence obtained

I nci dent and subsequent to the arrest was

obt ai ned properly. [|f not, then everything

flowng fromthe arrest nust be excl uded.

The opinion testinmony by Oficer Queen, weakly supported by

the officers, as set out in the Gaphs, that D ckerson was
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i nt oxi cated by sonet hing other than al cohol can only be proved
by solid credible evidence. It appears to the Court that
Trooper Beckman wanted to give the inpression that he did not
want to interfere with officer Queen’s actions and that he was
just there to assist and that he felt that that did not give him
authority to change anything.® He said that the officer who
initiates the traffic stop is in charge unless he would say
sonet hi ng about sonmebody el se taking over this investigation.
Trooper Hesnard al so said whether or not Dickerson would be
arrested was Oficer Queen’s determnation. (Tr. 113). These
statenents, of nointerference by the troopers, woul d apparently
include not telling Oficer Queen that they had audi o-visual
capabilities; not telling Oficer Queen, that it wuld be a good
I dea to make the first test the Breathal yzer test, then, if the
breath al cohol reading was not high enough, the audio-visual
equi pnrent woul d becone all the nore inportant to nake the case
standup in court when they are trying to show intoxication by
drugs other then alcohol; and that Oficer Queen should use a

flashlight to better recognize the results of the “HG\N' test.

3 But again, renenber what Trooper Becknman said about
O ficer Queen, all as set out on pages 30-31 of this O der.
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As set out herein, Trooper Beckman acknow edged that w thin
seconds of the tine that O ficer Queen said that he was going to
arrest Dickerson, he and Trooper Hesnard took over, they
searched the defendant, called the drug dog, put the defendant
in Hesnard's car, took himto Storm Lake, jailed him got the
search warrant, conducted the search, all as set out on pages
26-31 of this Order. He also acknow edged that he had assi sted
t he Buena Vista County Attorney in getting an affidavit and t hat
he knew exactly where to go and what to do and that at that
noment he was not waiting for Oficer Queen to nmake any
deci sions as to anyt hi ng.

Trooper Beckman had been in the police business for eight
years. He was asked, based on that experience, to tell the
Court whether or not, at tines, when he was attenpting to get a
search warrant that he would want to nmake the very best record
possi ble so that the matter would hold up in court. He said,
“Yes”, that was true, and that he, as a nenber of the lowa State
Patrol, was well aware that you had to pronptly take the correct
steps and in the right order to help nake a case in court. He
was then asked whether or not his group [the lowa State Patrol]
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want to, or are allowed to, present any half prepared situations
to County Attorneys or Judges, matters that do not have solid
backi ng to support the proposed charges. He said, “No, we are
taught to recogni ze those problens and work to the best of our

ability.” Al of the post-arrest procedures were conpetently

carried out. The pre-arrest sobriety tests were not conpetently

carried out. As the Magistrate Judge pointed out, the
governnent has a burden of proof to neet. That burden has not
been net.
Xl'1. CONCLUSI ON

It is the finding of the Court that the evidence obtained
by the sobriety tests, at the scene, prior to the arrest was not
sufficient to carry the government’s burden of proof. The |ess
than credible testinmony and the inconsistent conflicting
observations of the officers, as to what they observed4 or
intentionally did not observe, together with the fact that the

seasoned state troopers either decided not to use their audio-

4 Trooper Hesnard nade it very clear, “I watched none of the
sobriety tests.” He certainly gave the inpression he did not
wat ch on purpose. He made no excuse, such as, | was security,

| was guarding the area. This conduct is just the opposite of
what he was taught to do to nake good cases. This too raises
negati ve i nferences.
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vi deo equi pnent to nmake a good record for a judge to consider,
or “forgot” what they always do (turn on the equi pnent), thereby
creating an absence of good, easy-to-follow evidence; tips the
wei ght agai nst the governnent. They have not net their burden
of proof as to the sobriety tests. Everything flowing fromthe
arrest must be excl uded, including everything |isted on Exhibits
“H and “1,” the inventories of the property seized.

The Court finds that the inconsistent, conflicting and | ess
then credible evidence testinony as to the sobriety tests
presented to this Court fails to persuade this Court that the
arrest, based on sonme sort of intoxication (drug), was
sufficient. In addition, as nentioned, the officers had a
sinmple, sure way of show ng the defendant’s condition, and they
chose not to use this equipnent. The Court draws negative
I nferences fromthe non-use of the audio-video equi pnent. The
governnment has the burden. They have failed to neet it.

The Court finds that Oficer Queen did not have a right to
arrest Dickerson as a result of the field sobriety tests for
ei ther intoxication by alcohol or intoxication by a substance
ot her than al cohol.

The def endant shoul d have been rel eased as he was no | onger
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a person who could be seized within the neaning of the
fourth anmendnment. The Terry stop was over, conpleted. The

i nvestigative detention had been conpleted. See United States

v. Jones 269 F.3d at 70 (set out on pages 3-4 of this Oder).

| T I S THEREFORE HEREBY ORDERED t hat the Magi strate Judges
Report and Reconmendation is not adopted by this Court.

I T IS FURTHER HEREBY ORDERED that defendant’s notion to
suppress, (Docket No. 15), is hereby sustained. This Court
finds that the evidence obtained incident and subsequent to
the arrest was not obtained properly, and all evidence of any
nature flowing fromthe arrest nust be excluded and is hereby
suppr essed.

IT IS FURTHER HEREBY ORDERED that the press release
concerni ng the audi o-visual recording equi pnent, Exhibit 1010,
I's hereby admtted into evidence.

DATED this day of August, 2002.

Donald E. O Brien, Senior Judge
United States District Court

Northern District of |owa
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